Misc. Contracts and Agreements
No. 32527

AD092-052620

INTERGOVERNMENTAL AGREEMENT
FOR RIGHT OF WAY SERVICES
US395: Sidewalk Improvements (John Day), KN18918

THIS AGREEMENT is made and entered into by and between the STATE OF OREGON,
acting by and through its Department of Transportation, hereinafter referred to as “State” or
“ODOT”; and CITY OF JOHN DAY, acting by and through its elected officials, hereinafter
referred to as “Agency,” both herein referred to individually as “Party” and collectively as
“Parties.”

RECITALS

1.

By the authority granted in Oregon Revised Statute (ORS) 190.110, 283.110, 366.572
and 366.576, state agencies may enter into agreements with units of local government or
other state agencies for the performance of any or all functions and activities that a Party
to the agreement, its officers, or agents have the authority to perform.

By the authority granted in ORS 366.425, State may accept deposits of money or an
irrevocable letter of credit from any county, city, road district, person, firm, or corporation for
the performance of work on any public highway within the State. Money so deposited shall
be disbursed for the purpose for which it was deposited.

John Day Highway, is a part of the state highway system under the jurisdiction and control of
the Oregon Transportation Commission (OTC).

STATE OF OREGON, acting by and through its Department of Transportation is responsible for
delivering the US395: Sidewalk Improvements (John Day) project (“Project”) under Local
Agency Agreement, Multimodal Transportation Enhance Program Agreement Number 31224
executed on August 10, 2016 (“Project Agreement”) attached hereto as Exhibit C and by this
reference made a part hereof.

This Agreement covers a subset of the work set forth in the Project Agreement; therefore,
the Project Agreement describes the general scope and funding for the right of way
activities carried out under this Agreement. This Agreement further defines the roles and
responsibilities of the Parties regarding real property to be used as part of the right of way
for the Project, and further refines the details of the scope and funding for these right of way
activities

As of the Effective Date of this Agreement, there are no local public agencies (“LPAS”)
certified to independently administer federal-aid projects for right of way services. State is
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ultimately responsible for the certification and oversight of all right of way activities under
this Agreement.

NOW THEREFORE, the premises being in general as stated in the foregoing Recitals, it is
agreed by and between the Parties hereto as follows:

TERMS OF AGREEMENT

1.

Under such authority, to accomplish the objectives in the Project Agreement, State agrees to
perform the right of way Services shown in Exhibit A - Special Provisions (“Services”),
attached hereto and by this reference made a part hereof.

The Parties agree to comply with the terms of this Agreement and the applicable terms or
Project Agreement in performing the Services. In the event of a direct conflict, the terms of
the Project Agreement will control over any conflicting provision in this Agreement.

The funding and payment for the Services are set forth in the Project Agreement. This
Agreement commits no additional funding for the Services.

a. Under no condition shall Agency's obligations under this Agreement exceed $218,000,
including all expenses, unless agreed upon by both Parties in writing in a fully executed
amendment to this Agreement. This maximum is the amount programmed in the STIP
for the right of way phase of the Project. Expenditures must be charged according to
the appropriate Project phase as identified in Exhibit A.

i. Agency agrees to reimburse State for all expenses, including salaries and other
personnel expenses (OPE) of State employees performing Services, direct costs,
costs of rental equipment used, travel expenses, and per-diem expenditures. Travel
expenses shall be reimbursed in accordance with the current Oregon Department of
Administrative Services rates as contained in the Oregon Accounting Manual (OAM),
which can be found at:

https://www.oregon.gov/das/Financial/Acctng/Documents/40.10.00.pdf.

Exhibits Attached and Incorporated.

a. This Agreement includes the following exhibits, each of which is attached and
incorporated into this Agreement by reference as though fully set forth herein:
e Exhibit A — Special Provisions
e Exhibit B — Reserved
e Exhibit C - Program Agreement Number 31224

This Agreement becomes effective on the date all required signatures are obtained
(“Effective Date”). Services shall begin on or after the Effective Date and shall be completed
no later than December 16, 2022, on which date this Agreement automatically expires unless
extended by a fully executed amendment.
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5. Both Parties will strictly follow the rules, policies and procedures of the Uniform Relocation
Assistance and Real Property Acquisition Policies Act of 1970, as amended and
implemented through Title 49, Part 24, ORS Chapter 35 and the ODOT Right of Way
Manual, located at https://www.oregon.gov/ODOT/ROW/Documents/ROW-Manual.pdf
and incorporated herein by this reference. Each Party will require its contractors and
subcontractors, if any, to comply with this provision.

STATE OBLIGATIONS
1. State shall perform the Services assigned to State in Exhibit A.

2. State’s right of way contact person for this Agreement is Tim Rynearson, Region 5 Right of
Way Manager, 3012 Island Avenue, La Grande OR 97850, Phone: 541-963-1359,
Timothy.W.Rynearson@odot.state.or.us, or assigned designee upon individual's absence.
State shall notify the other Party in writing of any contact changes during the term of this
Agreement.

AGENCY OBLIGATIONS

1. Agency shall perform the Services assigned to Agency in Exhibit A. All Services provided by
Agency shall comply with ODOT’s Right of Way Manual in effect at the time the Services
are performed.

2. Agency certifies, at the time this Agreement is executed, that sufficient funds are available
and authorized for expenditure to finance costs of this Agreement within Agency's current
appropriation or limitation of current budget. Agency is willing and able to finance its share
of all costs and expenses incurred under this Agreement up to the maximum amount set
forth in Terms of Agreement Paragraph 3 above.

3. Agency’s performance of Services.

a. In performing Services under this Agreement, Agency may utilize qualified individuals
from Agency’s staff or the Staff of another local public agency, as described in the
ODOT Right of Way Manual and approved by the State’s Region Right of Way Office.

b. Agency may also request State act as the lead contracting agency and deliver a
consultant contract on behalf of Agency, using consultants from State’s Full Service
Architectural and Engineering (A&E) Price Agreement 2 Tier Selection Process, as
applicable. Tier 2 procurements must be requisitioned through State’s Local Agency
Liaison (LAL) with solicitation process administered by State’s Procurement Office.
Forms  and procedures for  Tier 2 process are located at:
https://www.oregon.gov/ODOT/Business/Procurement/FS/tier2guide.doc

c. Agency's needed right of way services may be performed by utilizing appraiser
Services procured by Agency from State’s Qualified Appraiser List (online at:
https://www.oregon.gov/ODOT/ROW/Documents/Appraisal_Qualified-Consultant-
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4.

List.pdf) or other right of way related Services procured by Agency from any source of
gualified contractors or consultants.

d. Contractor selections under Agency Obligations, Paragraphs 3.c above may be based
on price alone, price and qualifications, or qualifications alone followed by negotiation.
Federally funded procurements carried out by Agency for right of way Services must
be conducted under State’s certification program for consultant selection and must
comply with requirements in the LPA A&E Requirements Guide, and must use the
State’s standard A&E Contract Template for LPAs which may be modified to include
State-approved provisions required by Agency. State and locally funded
procurements carried out by Agency must comply with applicable State rules and
statutes for A&E “Related Services” (Agency may use its own contract document).
The LPA A&E Requirements Guide and A&E Contract Template are available at:
https://www.oregon.gov/ODOT/Business/Procurement/Pages/LPA.aspx.

If Agency intends to use Agency staff, staff of another local public agency, consultants
(except for consultants on State’s Qualified Appraiser List), or contractors to perform
Services under this Agreement, Agency must receive prior written approval from State’s
Region Right of Way Office.

Agency shall require its contractor(s) and subcontractor(s) that are not units of local
government as defined in ORS 190.003, if any, to indemnify, defend, save and hold
harmless the State of Oregon, Oregon Transportation Commission and its members,
Oregon Department of Transportation and its officers, employees and agents from and
against any and all claims, actions, liabilities, damages, losses, or expenses, including
attorneys’ fees, arising from a tort, as now or hereafter defined in ORS 30.260 (“Claims”),
to the extent such Claims are caused, or alleged to be caused, by the negligent or willful
acts or omissions of Agency's contractor or any of the officers, agents, employees or
subcontractors of the contractor. It is the specific intention of the Parties that State shall,
in all instances, except to the extent Claims arise solely from the negligent or willful acts
or omissions of State, be indemnified from and against all Claims caused or alleged to be
caused by the contractor or subcontractor.

Any such indemnification shall also provide that neither the Agency's contractor or
subcontractor nor any attorney engaged by Agency's contractor or subcontractor shall
defend any claim in the name of the State of Oregon or any agency of the State of
Oregon, nor purport to act as legal representative of the State of Oregon or any of its
agencies, without the prior written consent of the Oregon Attorney General. The State of
Oregon may, at any time at its election assume its own defense and settlement in the
event that it determines that Agency's contractor is prohibited from defending the State of
Oregon, or that Agency's contractor is not adequately defending the State of Oregon's
interests, or that an important governmental principle is at issue or that it is in the best
interests of the State of Oregon to do so. The State of Oregon reserves all rights to
pursue claims it may have against Agency's contractor if the State of Oregon elects to
assume its own defense.
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7. Agency shall perform all Services under this Agreement as an independent contractor and
shall be exclusively responsible for all costs and expenses related to its employment of
individuals to perform the Services under this Agreement including, but not limited to,
retirement contributions, workers compensation, unemployment taxes, and state and
federal income tax withholdings.

8. When Agency is performing Services under this Agreement, Agency shall ensure that
temporary pedestrian routes are provided through or around any Project work zone. Any
such temporary pedestrian route shall include directional and informational signs, comply
with ODOT standards, and include accessibility features equal to or better than the features
present in the existing pedestrian facility. Agency shall also ensure that advance notice of
any temporary pedestrian route is provided in accessible format to the public, people with
disabilities, and disability organizations at least 10 days prior to the start of construction.

9. Agency certifies and represents that all individuals signing this Agreement have been
authorized to enter into and execute this Agreement on behalf of Agency, under the
direction or approval of its governing body, commission, board, officers, members or
representatives, and to legally bind Agency.

10.Agency acknowledges and agrees that State, the Oregon Secretary of State's Office, the
federal government, and their duly authorized representatives shall have access to the
books, documents, papers, and records of Agency which are directly pertinent to this
Agreement for the purpose of making audit, examination, excerpts, and transcripts for a
period of six (6) years after final payment. Copies of applicable records shall be made
available upon request. Payment for costs of copies is reimbursable by State.

11.Agency shall comply with all federal, state, and local laws, regulations, executive orders
and ordinances applicable to the Services under this Agreement, including, without
limitation, the provisions of ORS 279B.220, 279B.225, 279B.230, 279B.235 and
279B.270 incorporated herein by reference and made a part hereof. Without limiting the
generality of the foregoing, Agency expressly agrees to comply with (i) Title VI of Civil
Rights Act of 1964; (ii) Title V and Section 504 of the Rehabilitation Act of 1973; (iii) the
Americans with Disabilities Act of 1990 and ORS 659A.142; (iv) all regulations and
administrative rules established pursuant to the foregoing laws; and (v) all other
applicable requirements of federal and state civil rights and rehabilitation statutes, rules
and regulations.

12. Agency shall upon State’s request provide copies of any required documentation related to
the Services as described in Exhibit A.

13. Agency’s right of way contact person for this Agreement is Nick Green, City Manager, 450
East Main Street, John Day OR 97845, 541-575-0028, greenn@grantcounty-or.gov, or assigned
designee upon individual's absence. Agency shall notify the other Party in writing of any
contact information changes during the term of this Agreement.

GENERAL PROVISIONS:
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1. Termination.
a. This Agreement may be terminated by mutual written consent of both Parties.

b. This Agreement may be terminated by either Party upon thirty (30) days' notice, in
writing, and delivered by certified mail or in person, under any of the following
conditions:

i. If either Party fails to provide Services called for by this Agreement within the time
specified herein or any extension thereof.

ii. If either Party fails to perform any of the other provisions of this Agreement or so
fails to pursue the Services as to endanger performance of this Agreement in
accordance with its terms, and after receipt of written notice fails to correct such
failures within ten (10) days or such longer period as may be authorized.

c. State may terminate this Agreement effective upon delivery of written notice to
Agency, or at such later date as may be established by State, under any of the
following conditions:

i. If State fails to receive funding, appropriations, limitations or other expenditure
authority sufficient to allow State, in the exercise of its reasonable administrative
discretion, to continue to make payments for performance of this Agreement.

ii. If Agency fails to provide payment of its share of the cost of the Project.

iii. If federal or state laws, regulations or guidelines are modified or interpreted in such
a way that either the Services under this Agreement is prohibited or State is
prohibited from paying for such Services from the planned funding source.

d. Any termination of this Agreement shall not prejudice any rights or obligations accrued
to the Parties prior to termination.

2. All employers that employ subject workers who perform Services under this Agreement in
the State of Oregon shall comply with ORS 656.017 and provide the required workers’
compensation coverage unless such employers are exempt under ORS 656.126.
Employers Liability insurance with coverage limits of not less than $500,000 must be
included. Both Parties shall ensure that each of its subcontractors complies with these
requirements.

3. If any third party makes any claim or brings any action, suit or proceeding alleging a tort
as now or hereafter defined in ORS 30.260 ("Third Party Claim") against State or Agency
with respect to which the other Party may have liability, the notified Party must promptly
notify the other Party in writing of the Third Party Claim and deliver to the other Party a
copy of the claim, process, and all legal pleadings with respect to the Third Party Claim.
Each Party is entitled to participate in the defense of a Third Party Claim and to defend a
Third Party Claim with counsel of its own choosing. Receipt by a Party of the notice and
copies required in this paragraph and meaningful opportunity for the Party to participate in
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the investigation, defense and settlement of the Third Party Claim with counsel of its own
choosing are conditions precedent to that Party's liability with respect to the Third Party
Claim.

4. With respect to a Third Party Claim for which State is jointly liable with Agency (or would
be if joined in the Third Party Claim), State shall contribute to the amount of expenses
(including attorneys' fees), judgments, fines and amounts paid in settlement actually and
reasonably incurred and paid or payable by Agency in such proportion as is appropriate
to reflect the relative fault of State on the one hand and of Agency on the other hand in
connection with the events which resulted in such expenses, judgments, fines or
settlement amounts, as well as any other relevant equitable considerations. The relative
fault of State on the one hand and of Agency on the other hand shall be determined by
reference to, among other things, the Parties' relative intent, knowledge, access to
information and opportunity to correct or prevent the circumstances resulting in such
expenses, judgments, fines or settlement amounts. State’s contribution amount in any
instance is capped to the same extent it would have been capped under Oregon law,
including the Oregon Tort Claims Act, ORS 30.260 to 30.300, if State had sole liability in
the proceeding.

5. With respect to a Third Party Claim for which Agency is jointly liable with State (or would
be if joined in the Third Party Claim), Agency shall contribute to the amount of expenses
(including attorneys' fees), judgments, fines and amounts paid in settlement actually and
reasonably incurred and paid or payable by State in such proportion as is appropriate to
reflect the relative fault of Agency on the one hand and of State on the other hand in
connection with the events which resulted in such expenses, judgments, fines or
settlement amounts, as well as any other relevant equitable considerations. The relative
fault of Agency on the one hand and of State on the other hand shall be determined by
reference to, among other things, the Parties' relative intent, knowledge, access to
information and opportunity to correct or prevent the circumstances resulting in such
expenses, judgments, fines or settlement amounts. Agency's contribution amount in any
instance is capped to the same extent it would have been capped under Oregon law,
including the Oregon Tort Claims Act, ORS 30.260 to 30.300, if it had sole liability in the
proceeding.

6. The Parties shall attempt in good faith to resolve any dispute arising out of this
Agreement. In addition, the Parties may agree to utilize a jointly selected mediator or
arbitrator (for non-binding arbitration) to resolve the dispute short of litigation.

7. Agency, as a recipient of federal funds, pursuant to this Agreement with the State, shall
assume sole liability for Agency’'s breach of any federal statutes, rules, program
requirements and grant provisions applicable to the federal funds, and shall, upon
Agency’s breach of any such conditions that requires the State to return funds to the
Federal Highway Administration, hold harmless and indemnify the State for an amount
equal to the funds received under this Agreement; or if legal limitations apply to the
indemnification ability of Agency, the indemnification amount shall be the maximum
amount of funds available for expenditure, including any available contingency funds or
other available non-appropriated funds, up to the amount received under this Agreement.
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8. Agency and State are the only Parties to this Agreement and are the only Parties entitled
to enforce its terms. Nothing in this Agreement gives, is intended to give, or will be
construed to give or provide, any benefit or right, whether directly, indirectly, or otherwise,
to third persons unless such third persons are individually identified by name herein and
expressly described as intended beneficiaries of the terms of this Agreement.

9. The Parties hereto agree that if any term or provision of this Agreement is declared by a
court of competent jurisdiction to be invalid, unenforceable, illegal or in conflict with any
law, the validity of the remaining terms and provisions shall not be affected, and the rights
and obligations of the Parties shall be construed and enforced as if the Agreement did not
contain the particular term or provision held to be invalid.

10.This Agreement may be executed in several counterparts (facsimile or otherwise) all of
which when taken together shall constitute one agreement binding on all Parties,
notwithstanding that all Parties are not signatories to the same counterpart. Each copy of
this Agreement so executed shall constitute an original.

11.This Agreement and attached exhibits constitute the entire agreement between the
Parties on the subject matter hereof. There are no understandings, agreements, or
representations, oral or written, not specified herein regarding this Agreement. No waiver,
consent, modification or change of terms of this Agreement shall bind either Party unless
in writing and signed by both Parties and all necessary approvals have been obtained.
Such waiver, consent, modification or change, if made, shall be effective only in the
specific instance and for the specific purpose given. The failure of State to enforce any
provision of this Agreement shall not constitute a waiver by State of that or any other
provision.

12.Survival. All rights and obligations of the Parties under this Agreement will cease upon
termination or expiration of this Agreement, other than the rights and obligations of the
parties that by their nature or express terms survive termination or expiration of this
Agreement.

THE PARTIES, by execution of this Agreement, hereby acknowledge that their signing
representatives have read this Agreement, understand it, and agree to be bound by its terms
and conditions.

Signature Page to Follow

32527



CITY OF JOHN DAY, by and through Nick
Green, City Manager

By
City Manager

Date

By

Date

LEGAL REVIEW APPROVAL (If required
in Agency’s process)

By
Agency’s Counsel

Date

Agency Contact:

Nick Green

John Day City Manager

450 East Main Street

John Day OR 97845
541-575-0028
greenn@grantcounty-or.gov

State Contact:

Tim Rynearson

Region 5 Right of Way Manager

3012 island Avenue

La Grande OR 97850

541-963-1359
Timothy.W.Rynearson@odot.state.or.us

32527

STATE OF OREGON, by and through
its Department of Transportation

By

State Right of Way Manager

Date

APPROVAL RECOMMENDED

By

Region 5 Right of Way Manager

Date

By

Date

APPROVED AS TO LEGAL SUFFICIENCY

By N/A
Assistant Attorney General

Date

APPROVED

(If Litigation Services related to Condemnation

are to be done by State)

By
Chief Trial Counsel

Date




Exhibit A
SPECIAL PROVISIONS
Right of Way Services

A. Preliminary Phase: State or Agency shall perform the Services outlined in this Section A
during the preliminary right of way phase of the Project as identified below. When Services
listed under this Section A are performed by Agency, Agency shall charge the Services as
preliminary engineering expenditures.

1. State shall prepare preliminary cost estimates.

2.

3
4.
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State shall make preliminary contacts with property owners.

. State shall gather and prepare data for environmental documents.

State shall develop access and approach road list.

State shall help prepare field location and project data as defined in the Project
Agreement.

Title. State shall provide preliminary title reports, if State determines they are needed,
before negotiations for acquisition commence.

Legal Descriptions:

a.

State shall prepare sufficient horizontal control, recovery and retracement surveys,
vesting deeds, maps and other data so that legal descriptions can be written.

State shall prepare construction plans and cross-section information for the Project.

State shall write legal descriptions and prepare right of way maps. If the Agency
acquires any right of way on a State highway, the property descriptions and right of
way maps shall be based upon centerline stationing and shall be prepared in
accordance with the current ODOT Right of Way Engineering Manual, located at
https://www.oregon.gov/ODOT/ETA/Documents _Geometronics/ROW-Eng-
Manual.pdf and incorporated herein by reference. The preliminary and final
versions of the property descriptions and right of way maps must be reviewed and
approved by the State.

State shall specify the degree of title to be acquired (e.g., fee, easement), which must
be determined in accordance with the current ODOT Right of Way Manual.

Hazmat:

a.

State shall conduct a Level 1 Initial Site Assessment, according to State Guidance,
within Project limits to detect presence of hazardous materials on any property
purchase, excavation or disturbance of structures, as early in the Project design as
possible, but at a minimum prior to property acquisition or approved design.
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b. State shall conduct a Level 2 Preliminary Site Investigation, according to ODOT'’s
Hazmat Program Procedures Guidebook and other applicable requirements of the
Oregon Department of Environmental Quality, of sufficient scope to confirm the
presence of contamination, determine impacts to properties and develop special
provisions and cost estimates, if the Level 1 Initial Site Assessment indicates the
potential presence of contamination that could impact the properties. If
contamination is found, State will promptly disclose the severity and extent of
contamination to Agency and present a recommendation for remediation to Agency
as set forth in ODOT’s Right of Way Manual Section 6.330 paragraph 2.

c. State shall attempt to have the property owner undertake any necessary
remediation at the property owner’s expense. Other options are set forth in
ODOT'’s Right of Way Manual section 6.330 paragraph 2.b. If State undertakes any
remediation on the site, State will be solely responsible for any liability that may arise
from such remediation.

B. Right of Way Phase: State or Agency shall perform the Services outlined in this Section B
during the acquisition right of way phase of the Project as identified below. When Services
listed under this Section B are performed by Agency, Agency shall charge the Services as right
of way expenditures.

1. Right of Way Acquisition:

a. Right of Way Acquisition is the process of obtaining property necessary for the
Project, from negotiation to possession of the property, using various sub-processes
including, but not limited to, appraisal, negotiation, condemnation, relocation, title
closing, and project related property management related to the potential exercise of
eminent domain. The basic requirements for carrying out right of way acquisition for
the Project are set forth in this Section B.

b. When performing the right of way acquisition Services, State shall provide Agency
with a as needed status report of the Services.

c. Title to properties acquired shall be in the name of State.

e. The Agency delegates, and the State accepts, the Agency’s authority pursuant to
all relevant common law, statutes, ordinances, and other authorities, to acquire and
condemn property on Agency’s behalf for the Project, where such acquisition or
condemnation is made necessary by the Project.

f. The Agency shall adopt a resolution of intention and determination of necessity in
accordance with ORS 35.235 and ORS 35.610, authorizing acquisition and
condemnation (“Resolution”). Agency’s Resolution shall be substantially in the form
of Exhibit B, attached hereto and by this reference made a part hereof. If the
Agency would like the Oregon Department of Justice (DOJ) to provide legal or
litigation Services related to the condemnation work identified in this Agreement on
Agency’s behalf, DOJ must provide approval prior to performance of the Right of

11 -
32527



Way Services under this Agreement. To secure DOJ assistance, ODOT’s Region
Right of Way Manager must submit a written request to DOJ’s Chief Trial Counsel,
the Agency must expressly and officially request and authorize DOJ representation
for the condemnation on the Project, and the signature of DOJ's Chief Trial
Counsel must be obtained on this Agreement.

2. Real Property and Title Insurance:

a.

b.

State shall determine sufficiency of title (taking subject to). If the Agency acquires any
right of way on a State highway, sufficiency of title (taking subject to) shall be
determined in accordance with the current ODOT Right of Way Manual, and after
obtaining State’s concurrence. Agency shall clear any encumbrances necessary to
conform to these requirements, obtain Title Insurance policies as required and
provide the State copies of any title policies for the properties acquired.

Agency shall accept conveyed property “as-is” in accordance with ORS 93.808.
State is not required to provide any additional Services to Agency, including but not
limited to payment, documentation, platting, surveying, or remediation, beyond those
specifically set forth in this Agreement.

3. Appraisal:

a.

State shall conduct the valuation process of properties to be acquired. If hazardous
materials are located on the property, State shall use section 6.330, paragraph 2 in
ODOT'’s Right of Way Manual.

State shall perform the appraisal reviews to set just compensation.

State shall recommend just compensation, based upon a review of the valuation by
qualified personnel.

4. Negotiations:
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a.

State shall tender all monetary offers to landowners in writing at the compensation
level shown in the appraisal review. State shall have sole authority to negotiate and
make all settlement offers. When settlements for property acquisitions are made for
more or less than the approved just compensation amount, a justification is required.
Said statement will include the consideration of any property trades, construction
obligations and zoning or permit concessions. If State performs this function, it will
provide the Agency with all pertinent letters, negotiation records and obligations
incurred during the acquisition process.

State and Agency shall determine a date for certification of right of way and agree to
cosign the State’s Right of Way Certification form. State and Agency agree
possession of all right of way is complete prior to advertising for any construction
contract, unless otherwise agreed to by Agency and State.
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c. State agrees to file all Recommendations for Condemnation (Form 734-3311 and
accompanying documents) with ODOT right of way headquarters, at least seventeen
(17) days prior to the right of way certification date if negotiations have not been
successful on those properties.

5. Relocation:

a. State shall perform any relocation assistance, make replacement housing
computations, and do all things as required by applicable state and federal law
necessary to relocate any persons displaced by the Project.

b. State shall determine all relocation benefits each property owner is eligible for and
shall make all relocation and moving payments.

c. State shall facilitate the relocation appeal process.
C. Closing Phase

1. State shall close all transactions. This includes drawing of deeds, releases and
satisfactions necessary to clear title, obtaining signatures on release documents, and
making all payments

2. Upon acceptance by State the conveyance documents shall be recorded.
D. Property Management

1. State shall take possession of all the acquired properties. There shall be no
encroachments of buildings or other private improvements allowed upon the State
highway right of way.

2. State shall dispose of all improvements and excess land consistent with applicable state,
federal, and local laws and policies.

3. State shall conduct asbestos, lead paint and other hazardous materials surveys for all
structures that will be demolished, renovated or otherwise disturbed. Asbestos surveys
must be conducted by an AHERA (asbestos hazard emergency response act) certified
inspector.

E. Condemnation
1. State may offer mediation if the State and property owners have reached an impasse.

2. State shall perform all administrative functions in preparation of the condemnation
process, such as preparing final offer and complaint letters.
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3. State shall perform all legal and litigation Services related to the condemnation process,
including all settlement offers. Prior approval of this Agreement by DOJ and passage of
a Resolution are required.

4. When State performs legal or litigation Services related to the condemnation process,
Agency acknowledges, agrees and undertakes to assure that no member of Agency's
board or council, nor Agency's mayor, when such member or mayor is a practicing
attorney, nor Agency's attorney(s), nor any member of the law firm of Agency's
attorney(s), board or council member(s), or mayor, nor any other employee or
representative of Agency licensed to practice law, will represent any party, except
Agency, against the State of Oregon, its employees or contractors, in any matter arising
from or related to the Project or the Services.
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F. Transfer of Right of Way to State

When right of way is being acquired in Agency’s name, Agency agrees to transfer and State
agrees to accept all right of way acquired on the State highway. Agency shall identify the
existence of any hazardous materials on or in the property prior to the transfer. The specific
method of conveyance will be determined by the Agency and the State at the time of
transfer and shall be coordinated by the State’s Region Right of Way Manager. Agency
agrees to provide the State all information and file documentation the State deems
necessary to integrate the right of way into the State’s highway system. At a minimum, this
includes: copies of all recorded conveyance documents used to vest title in the name of the
Agency during the right of way acquisition process, and the Agency’'s Final Report or
Summary Report for each acquisition file that reflects the terms of the acquisition and all
agreements with the property owner(s).

G. Transfer of Right of Way to Agency

When right of way is being acquired in State’s name, State agrees to transfer and Agency
agrees to accept, at no additional cost to the State, all right of way acquired on the
Agency'’s facility, subject to concurrence from the Oregon Transportation Commission and
FHWA at the time of the transfer. State shall identify the existence of any hazardous
materials on or in the property prior to the transfer. The specific method of conveyance will
be determined by the State and the Agency at the time of transfer and shall be
coordinated by the State’s Region Right of Way Manager. If requested, State agrees to
provide Agency information and file documentation associated with the transfer.

-15 -
32527



32527

EXHIBIT B - RESERVED

-16 -



32527

Exhibit C
See attached Local Agency Agreement No. 31224

Whisc. Contracts and Agreemenis
Mo. 31224

LOCAL AGENCY AGREEMENT
MULTIMODAL TRANSPORTATION ENHANCE PROGRAM (MTER)
{Match Only)
Project Name US395: SIDEWALKS 1M PROVEMENTS (JOHN DAY)

THIS AGREEMENT is made and enered into by and between the STATE OF OREGON,
acting by and through its Department of Transportation, hereinafter referred o as "State;”
and the City of John Day, acting by and through its elected officials, hereinafter referred
to as "Agency," both herein referred to individually or collectively as "Parly” or "Parties.”

RECITALS

1.

3.

By the authority granted in Oregon Revised Statute (ORS) 190.110, 366.572 and
366.576, State may enter into caoperative agreements with counties, cities and unils
of local governments for the performance of work on certain iypes of improvement
projects with the allocation of costs on terms and conditions mutually agreeable to the

contracting parties.

US385 (John Day Highway) is a part of the slate highway system under the
jurisdiction and control of the Oregon Transportation Commission (OTC). SW 4th
Avenue is a part of the Agency sirest system under the jurisdiction and control of the

Agency. )
Agency has agreed that ODOT will oversee this project on behalf of the Agency,

NOW THEREFORE the premises being in general as stated in the foregoing Recitals, It
is agreed by and between the Parties hereto as follows:

DEFINITIONS

1

"Contract Award” {consiruction projects) means the issuance of a Notice to Proceed
(NTP) to the construction contractor.

“Funding Ratio” means the relationship between MTEP funds and Total Project Cost
and Other Funds and the Total Project Cost, This ratio is established at the time the
agreement is exectited and does not change during the course of the project. The
ratio governs the obligation of MTEP funds at the lime of construction/consultant

award or Project Closeout.

"Mateh” means the minimum amount Stale or Agency must contribute to match the
federal aid funding portion of the project.

“MTEP" means Multimodal Transportation Enhance Program and may be funded by
a combination of federal and stalte funds.

"Other Funds” means other funding required to complete the project including but
not limited to state, federal, ang agency funds.
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6.

7.

"Projact Closeout” means project is ready to close as there are no more
expenditures associated with project.

"Project Overruns® means the final cost estimate at Contract Award exceeds the
estimated Total Project Cost estimate in this Agreement, or the final actual project
costs exceed the final cost estimate at Contract Award.

. “Project Underrun’ means the final cost estimate at Contract Award is below the

estimated Total Project Cost in this Agreement, or the final actual project costs are
helow the final cost estimate at Contract Award.

Total Project Cost means the eslimated amount as show in this Agreement. This
amount will include MTEP funds, local matehing funds, and other funds as required
o complete project as stated in this Agreement.

TERMS OF AGREEMENT

1.

Under such authority, Agency and State agree to State designing, obtaining right of
way, and construcling sidewalks, bicycle and parking lanes along US Highway 395
from SW 4th Ave to Grant Union High School in John Day, on behalf of Agency,
hereinafter referred to as “Project” and is further defined below. Additlonally, as part
of this Project State will be responsible for all work described in Special Provisions,
paragraphs 1 and 2, The localion of the Project is approximately as shown on the
map attached hereto, marked "Exhibit A" and by this reference made a part hereof.

The Project Dascription and Deliverables are as follows:

This project will design, obtain necessary right of way and construct sidewalks, storm
drain, and bicycle and parking lanes along US395 (West side only, Canyon
Boulevard) from SW 6th Avenue to Granl Union High School (MPO.84). This project
will also design, obtain necessary right of way and construet storm drain only from SW
4™ to sw 6™, on US395 (Ganyon Boulevard), tying into the existing Gity sterm drain
stystem on SW 4" Avenue, including re-construction of the City storm drain system on
SW 4" Avenue (South Side only), If needed.

Both Parties agree that an amendment to this Agreement is required if any changes
are made to the Project as described in Project Description and Deliverables above.

The Project shall be conducled as a part of the Multimodal Transportation Enhance
Program (MTEP) with funds provided under Title 23, United States Code and may
include a combination of federal and slate funds. The Total Project Cost is
estimaled at $839,970.00, which is subject to change. MTEP funding for this Project
shall be limited to $753,705.00. Agency shall be responsible for 2ll remaining costs,
including the 10.27 percent match for all eligible costs, any non-participating costs,
and all costs in excess of the available faderal or siale funds.
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5, The Funding Ratio for this Project is 89.73% of MTEF funds to 10.27% Agenocy
funds and applies lo Project Underruns. The Funding Ratio for this Project does not
apply in the case of Project Overruns.

6. If, at the time of Conlract Award or Project Closeout, the Project Undermuns the
estirmated Total Project Cost in this Agreement, MTEP funding and Other Funds will
be obligated proportionally based on the Funding Ratio. Any unused MTEP funds,
will he retained by Stais, and will not be available for use by Agency far this
Agreement or any other projects.

7. Project Overruns which occur at the time of Contract Award, and or at the time of
Project Closeaut are the responsibility of the Agenay.

B. Project decisions regarding design standards, design exceptions, ulility relocation
expenzes, right of way needs, preliminary engineering charges, construction
engineering charges, and Contract Change Orders, ag applicable shall be mutually
agreed upon between the Agency and the State, as these decisions may impact the
Total Project Cost, However, Stale may award a construction contract at ten (10)
percent (%) over engineer's estimate without prior approval of Agency.

9. "State will submii the requests for federal funding to Federal Highway Administration
(FHWA). The federal funding for this Project is contingant upon appraval of each
funding request by FHWA, Any work performed prior to acceptance by FHWA or
oulside the scope of work will be considerad nenparticipating and paid for at Agency
expense.”

10.Stale considers Agency a subrecipient of the federal funds il receives as
reimbursemant under this Agreement. The Catalog of Federal Domestic Assistance
(CFDA) number and tille for this Project is 20.206, Highway Flanning and

Construction.

11.The term of this Agreement shall begin on the date all required signalures are
obtained and shall terminate upon completion of the Project and final payment or 1en
(10) calendar years following the date all required signatures are obtainad, whichever

is sooner,

12, This Agreemeant may be terminated by mutual written consent of both Partiss.

13.Slale may terminate this Agreement effective upon delivery of wiitten nofice fo
Agency, or at such later date as may be established by State, under any of the
following conditions:

a. If Agency fails to provide services called for by this Agreement within the
time specified herein or any extension thereof,

b. If Agency falls o parform any of the other provisions of this Agreement,
or so falls to pursug the work as to endanger parformance of this
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Agreement in accordance with its terms, and after receipt of written
notice from State fails to corect such failures wilthin ten (10) days or
such longar perlod as State may authorize.

c. If Ageney faila to provide payment of its share of the cost of the Project.

d. i State fails to receive funding, appropriations, limitations or ather
expenditure authority sufficient to allow State, In the exercise of ils
reasonable administralive discrelion, to continue to make paymenis for
perfarmance of this Agresment,

e. If federal or state laws, regulations or guidelines are modified or
interpreted in such a way that either the work under this Agreement is
prohibited or if State is prohibited from paying for such work from the
plannad funding source.

14.a. Information required by 2 CFR 200.331(2), excepl for (xiii} Indirect coet rate, shall

be contained in the USDOT FHWA Federal Aid Project Agreement for this Project, a
copy of which shall be provided by ODOT to Agency vath the Notice to Proceed.

b. The indirect cost rate for this project at the time the agreement is written is zero
percent.

15. Any tarmination of this Agreement =hall not prejudice any rights or obligations accrued

o the Parties prior to termination.

16. The Special and Standard Provisions attached hereto, marked Altachments i and 2,

respectively, are by this reference made a part hereof. The Standard Provisions apply
to all federal-aid projects and may be modified only by the Special Provisions. The
Parties hereto mulually agree to the terms and conditions set forth in Attachments 1
and 2. In the event of a conflict, this Agreement shall contro! over the attachments,
and Attachment 1 shall control over Aftachment 2.

17. Agency, as a recipient of fedaral funds, pursuant 1o this Agreement with the State,

shall assume scle liability for Agency's breach of any federal stalutes, rules, program
requirements and grant provisions applicable to the federal funds, and shall, upon
Agency's breach of any such condilions that requires the State to return funds to
FHWA, hold harmless and indemnify the State for an amount equal to the funds
received under lhis Agreemant; or if legal limitations apply to the indemnification ability
of Agency, the indemnification amount shall be the maximum amount of funds
available for expenditure, including any available contingency funds or other available
ron-appropriated funds, up to the amount received under this Agreement.

18.State and Agency hereto agree that if any term or provision of thiz Agreement ia

declared by a courl of compelent jurisdiction to be invalid, unenforceable, fllegal or in
conflict with any law, the validity of the remaining terms and provisions shali not he
affected, and the rights and obligations of lhe Paities shall be construed and enforced
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as if the Agreement did not contain the parlicular ierm or provision held to be invalid,

18, Agency certifies and represenis that the individual{s} signing this Agreement has been
authorized to emer into and execute this Agreement on behalf of Agency, under the
direction or approval of its governing body, commission, board, officers, members or
representatives, and to legally bind Agency.

20.This Agreement may be executed in several counterparts {facsimile or otherwise) ail
of which when taken together shall constitute one agreement binding on all Parties,
notwithstanding that all Parties are not sighatories to the same counterpant. Each copy
of this Agreement so executed shall constitute an original.

21.This Agrsement and allached exhibits constitute the enfire agreament batweaen the
Pariies on the subject matter hereof. In the event of conflict, the body of this
Agreement and the altached Exhibils will control over Project applicalion and
documents provided by Agency lo State, There are no understandings, agreements,
or representations, oral ar written, not apecified herein regarding this Agreement. No
waiver, consent, modification or change of terms of this Agreement shall bind eilher
party unless in wriiting and signed by both Parlies and all necessary approvals have
heen obtained. Such waiver, consent, modification or change, if mada, shall be
offactive only in the specific instance and for the specilic purposa given. The failure of
State to enforce any provision of this Agreement shall not constilute a walver by Slals
of that or any other provision,

22. State Contact for this Agreement is Sean Maloney, Project Leadear, 1390 SE st Ave,
Cntario, OR 97914, Phone: (G41) 823-4025, Email: Sean Maloney@odot.state.or.us,
or assigned designee upon individual's absence. State shall nofify the other Paity In
writing of any contact information changes during the term of this Agreement.

23. Agency's Contact for this Projact is Nick Green, City Manager, 450 Easl Main St,
John Day, OR 97848, Phone: (541) 576-0028, Email: greenn@grantcounty-or.gov, or
assigned designee upon individual's absence, Agency shell natify the elher Pary in
wiiting of any contact information changes during the term of this Agreement,

THE PARTIES, by execution of this Agreement, hereby acknowledge that their signing
representativas have read this Agreement, understand it, and agree 1o be bound by ils

terms and conditions.

This Project is in the 20152018 Statewide Transportation Improvement Program
(5TIP), (Key #18918) that was adopted by the Oregon Transportation Commiagion on
December 18, 2014 (or subseguently by amendment to the STIP).

SIGNATURE PAGE TO FOLLOW
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City of John Day, by ar
electad officials \

1 {hrpugh its STATE QF OREGON, by and through
its Deparlment of Transporaton

By e} \\ \L . \\. By I
v I Highway Division Administrator
Title k_;m il
o TRA Date
Date ‘7 \ \] ']
,:' f xf APPROVAL RECOMMENDED
B Q-
*’ e gy N/A‘- |
Tite :“ ,f mgw & r Dm
r“ b /ﬂ
Date f 3] ‘ By ’{ >
Regtnn 5 Man
APPROVED AS TO LEGAL /
SUFFIGIENCY V2 /A
By
Agang;-jr Counsel APPROVED AS TO LEGAL
SUFFICIENCY
Date -
By: Bonnie Heitech
Agency Contact; Assistant Attorney General
Nick Grean, City Manager
450 East Main St Date: 6/7/16
John Day OR 97848

Phone; (541) 575-0028
Email: greenn@grantcounty-or.gov

State Conlact:

Sean Maloney, Project Leader

1390 SE 1si Ave

Ontario, OR 97914

Phone: (541) 823-4025

Email: Sean.Maloney@odol.staie.or.us
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City of John Elay. b ﬂ n:l hl ugh its
slecled ufﬂclaLs

By

Title ‘.“' wr
Date ____Ju.: \%
By f’/’ﬁf O
Title _ '.L Wareotl

Date f/ j"rL

APPROVED AS TO LEGAL
SUFFICIENCY

By

Agency Counsel
Dale

Agency Confact:
Mick Green, Cily Manager

450 Easl Main St

John Day OR 97848

Phone; (541} 5760028

Email: greenn@grantcounty-or.gov

State Contact:

Sean Malonay, Project Leader

1390 SE 1st Ave

Ontario, OR 87814

Phone: (541) 823-4025

Email; Sean.Maloney@odol.ataie.onus

(ighwa wis{un Adminlslrator

Date Qll{itrg"?rfq

APPROVAL RECOMMENDED
By N}fﬁ B
Date -7

By _ ( A s /géé‘

Region 5 Manapé

Dale __ ?_)//5( A’éﬁ

APPROVED AS TO LEGAL
SUFFICIENCY

By: Bonnie Heitsch
Assistant Attornay Genaral

Date: 6/7/16
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Attached EXHIBIT A ~ Project Location Map ~ 1 of 2
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EXHIBIT A - Project Location Map - 2 of 2
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ATTACHMENT NO. 1 to Agreement No. 31224
SPECIAL PROVISIONS

. Stale, or the consultant, shall conduct the necessary field surveys, environmental

studies, traffic invesligations, foundation explorations, hydraulic studies, assist wih
acqulsition of necessary right of way and easements; obtain all required permits and
arrange for all utility relocations/adjustments. State or the consultant shall gonduct
all work components necassary to complete the Project.

. Upon State's award of the construction contract, State, or the consultant, shall be

responsible for all required materials testing and quality documentation; and prepare
necessary documentation with ODOT-qualified personnel, and State will make &ll
contractor payments.  Contract adminisiration, consiruction engineering and
inspection will follow the most current version of the ODOT Consiruction Manual and

the ODOT Inapector's Manual.

. Agency guarantees the availability of Agency funding in an amount required to Tully

fund Agency’s share of the Project.

. State and Agency agree that the useful life of this Project is defined as (20

VEars).

. Agency grants Stale the right to enter onto Agency right of way for the performance

of duties as set forth in this Agreement.

. Stale will perform work threughout the duration of the Project and shall provide a

preliminary estimate of State costs for this work. Prior to the start of each Froject
phase State shall provide an updated estimate of State costs for that phase, Such
phases generally consist of Preliminary Engineering, Right of Way, Utility, and
Construction. Agency understands that State's costs are eslimales only and agraes
to reimburse State for aclual cost incurred per this Agreement.

. If Agency fails to meet the requirements of this Agresment or the underlying federal

regulations, State may withhold the Agency's proportional share of Highway Fund
distribution necessary to reimburse State for costs incurred by such Agency hreach,
Agency will be ineligible to receive or apply for any Title 23, United Stales Code
funds uniil State receives full reimbursement of the costs incurred.
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ATTACHMENT NO. 2
FEDERAL STANDARD PROVISIONS

PROJECT ADMINISTRATION

i.

State (ODOT) is acting to fufill its responsibility to the Federal Highway Administration
(FHYWA) by the administration of this Project, and Agency {i.e. county, oity, unit of local
government, or other state agency) hereby agrees thal State shall have full authority to carry
out this administration. If raquested by Agency or if deemed necessary by Stale In order to
meet its abligations to FHWA, State will act for Agency in other matters perlaining to the
Project. Prior 1o lsking such action, State will confer with Agency concerning aclions
necessary to meet federal obligations. Slate or its consullant, with Agency involvement shall,
if necessary, sppoinl and direct the activities of a Citizen's Advisory Commiltee andlor
Technical Advisory Commiltee, conduet a hearing and recommend the preferred alternative,
Statz and Agency shall each assign a person in responsible charge "laison” to coordinate
activities and assure that the interests of both Parties are considered during 2l phases of the
Project. .

Any project that uses federal funds in project development is subject to plans, specifications
and estimates (PS&E) review and approval by FHWA or Stale acting on behalf of FHWA prior
to advertisement for bid proposals, regardiess of lhe source of funding for construction.

State will provide or secure servicas to perfonm plans, specifications and eslimales (PS&E}),
consiruclion contract advertisement, bid, award, contractor payments and contract
administration. A State-approved consultant may be used to perform preliminary engineering,
right of way and construction engineering services.

PROJECT FUNDING REQUEST

4,

State shall submit a separate wiitton Project funding request to FHWA requasting approval of
federel-aid participation for each project phase including a) Program Development (Planning),
b) Preliminary Engineering (Mational Environmental Policy Act - NEPA, Permitling and Project
Design), ¢} Right of Way Acquisition, d} Utliities, and e) Conslruction {Construction
Advertising, Bid and Award). Any work performed prior to FHWA's approval of each funding
request will be considersd nonparticipating and paid for at Agency expense. Stats, the
conaultant or Agency shall not proceed on any aclivity in which federal-aid participation is
desired until such written approval for each corresponding phase is obtained by State. State
shall notify Agency in writing when authorizalion to proceed has been recelvad from FHWA
A wiork and records of such work shall e in conformance with FHWA rules and regulations.

FINANCE

5,

Federal funds shall be applied loward Project costs at the current federal-aid matehing ratio,
unless otherwise agresd and allowable by law. Agency shall be responsible for ihe entire
match amount for the federal funds and any portion of the Project, which is nol covered by
federal funding, unless otherwise agreed to and specifiad in the intergovermnmental Agreement
{Project Agreement). Agancy musl oblein wrillen approval from State to use in-kind
cantributions rather than cash io satisfy all or part of the matehing funds requirement. T

STDPRO-2015.doc
Rev. 04-28-15 10
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federal funds are used, State will specify the Calalog of Federal Domestic Assistance (CFDA)
number in the Project Agreement. Stata will also determine and clearly stale in the Project
Agreement if recipient is a subrecipiant or vendor, uging criteria 2 CFR 200.330.

If the estimated cost exceads the iotal matched federal funds available, Ageney shall degosit

' ils share of the raquired matching funds, plus 100 parcenl of all cosls in excess of the total

matched federal funds. Agency shall pay one hundred (100} percent of the cost of any iterm in
which FHWA will not participate. If Agency has not repald any non-participating cost, future
aliocations of federal funds or allocations of State Highway Trust Funds to Agancy may be
withheld to pay the non-participating cosls. If Slale approves pracesses, procedures, or
contract administration outside the Local Agency Guidelines Manual that result in ilams baing
declarer non-participating by FHWA, such tems deamed non-participating will be negotiated

between Agency and State,

. Agency agrees thal costs incurred by State and Agency for servicas performad in conneclicn

with any phase of the Project shall be charged to the Project, unless otherwise mutually
agreed upon by he Parlies.

. Agency's estimated share and advance deposit.

a) Agency shall, prior lo commencement of the preliminary engineering and/or
right of way zequisition phases, deposit with State its astimaled share of each
phase. Exceplion may be made in the case of projects where Agency has
writien approval from State o use In-kind contributione rathar than cash to
satisfy all or part of the matching funds reguirement,

b) Agency's consiruclion phase deposit shall be one hundrad ten (110) percent of
Agency's share of the engineer's estimate and shall be received prior to award
of the consiruction contract, Any additional balance of the deposit, based on
the aciual bid must ba received within farty-five (45) days of recsipt of wrilten
notification by State of the final amount dus, unless the contract is cancelled.
Any balance of & cash deposil in excess of amount needed, hased on the
actual bid, will be refunded within foriy-five (45) days of recelpt by State of the
Projeci sponsor's written request,

¢) Pursuant to Oregon Revised Statules {ORS) 366.425, the advance deposit
may be in the form of 1) money deposited in the State Treasury {an option
whare a deposit s made In the Local Govarnment investment Pool), and an
\rrevocable Limited Power of Altorney is sent to State’s Active Transpenation
Section, Funding and Program Services Unit, or 2) an Irevocable Letler of
Credit issued by a local bank in the name of State, or 3) cash.

if Agenocy makes a written request for the cancellation of & federal-aid project, Agency shall
bear one hundred (100} percent of all costs incurred as of the dale of cancellation. If State
was the sole cause of the cancellation, State shall bear one hundred {1 00) percent of all costs
incurred. If it is determinad that the canceliation was caused by third parties or cireumstances
beyond the control of Stale or Agency, Agency shall bear all costs, whether incurred by State
or Agency, either diraclly or through contract services, and State shall bear any State
administrative costs Incurred, After selllement of payments, State shall dellver survays, maps,
finld notes, and all ther data to Agency.

STDPRO-2015.duc
Rev. 04-28-15 1
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10, Agency shall follow the reguirements stated in the Single Audit Act.  Agencies expending

11,

$500,000 or more in Federal funds {from all sources) in its fiscal year beginning prior to
Decamber 26, 2014, shall have a single organization-wide audit conducted in accordance
with the Single Audit Act of 1984, PL 98-502 as amended by PL 104-156 and subject o the
requiraments of 48 CFR Parts 18 and 19. Agencies expending 750,000 or more in fedearal
funds {from all sources) in a fiscal year beginning on or after December 26, 2014 shall have a
single organization-wide audit conducted in sccordance with the provisions of 2 CFR parl
200, subpart F. Agencies expending fess than §500,000 in Federal funds in a fiscal year
heginning prior to December 28, 2014, or less than 5750,000 in & fiscal year baginning on or
after that date, is exempt from Federal audit requirements for thal year. Records must be
available for review or awdit by appropriste officials based on the records retention period
identificd in the Project Agreement. The cost of this audit can be partially prorated Lo the
federal program.

Agency shall make additional deposits, as needed, upon requast from Stale. Requests for
additional deposits shall be accompanied by an llemized statement of expenditures and an
estimated cost to complate the Project.

12. Agency shall present invoizes for one hundred {(100) percent of aclual costs incurred by

Agency on behalf of the Project direclly to State's Lialsen for review, approval and
reimbursement to Agancy. Cosls will be reimbursed consistent with federal funding provisions
and the Project Agreement. Such invoices shall identify the Project by the name of the Project
Agreement, reference the Project Agreement number, and shal ilemize and explain all
expanses for whish reimbursement is claimed. Invoices shall be prasented for perdods of not
Ikes than one-month duration, based on actual expenses to date. All invoices received from
Agency must be approved by State's Liaison prior to payment. Agency's actual coste eligible
for federal-aid or State participation shall be those allowable under the provisions of Ihe
Ecderal-Aid Policy Guide (FAPG), Tille 23 CFR paris 1.11, 140 and 710. Final invelees shall
be submitted o State for processing within forty-five (45) days from the end of each funding
phase as follows: a) preliminary engineering, which ends st the award dale of construciton
b) last payment for right of way acquisilion and &) contract completion for construction. Partial
billing {progress paymani) shall be submitted to State within forly-five {45) days from date ihat
costs are incurred. Invoices submitled after 45 days may not be eligible for reimbursement by
FHWA. Agency acknowledgss and agrzes that State, the Oregon Secretary of State's Office,
the fedsral governmeni, and their duly authorized representatives shall have access 1o the
books, documents, papers, and recards of Aganey which are direally partinent to the Projact
Agreement for the purpose of making audit, examination, excerpts, and trangeripls for &
period ending on the later of six (8) years following the date of final vousher to FHWA or afler
recolution af any disputes under the Praject Agreement. Copies of such records and
accounis shall be made available upon request.  For real properly and aquipment, the
retention period starts from the date of disposition (2 CFR 200.333(c).

13, Agency shall, upon State's written request for reimbursement in aceordance with Title 23,

CFR part §30.112{(c) 1 and 2, as directed by FHWA, reimburse State for fedsral-aid funds
distributed to Agency if any of the lollowing evenis acour.

a) Right of way acquisition is nof undartaken or actual construction is not starled
by the close of the wenliath federal fiscal year following the federal fiscal yaar
in which the federal-aid funds were suthorized for right of way acquisition.
Agency may submil a writlen request to State's Liaison for a time extension
beyond the twanty (20) year limil with no repaymenl of fedaral funds and State
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will forward the request to FHWA, FHWA may approve this request if it is
considered reasonable,

b} Right of way acquisiiion or aclual construction of the faciity for which
preliminary engineering is undertaken is not started by the closa of the tanth
federal fiscal year following the federal fiscal year in whish the federal-aid
funds were authorized, Aaency may submit a wriltan request to State's Liaison
for a time extension beyond the ten {10) ysar limit with no repayment of federal
funds and State will forward the request to FHWA. FHWA may approve this
request if it is considerad reasonable.

14, State shall, on behalf of Agenecy, maintain all Project docurnentation in keeping with State and

FHWA standards and specifications. This shall include, but ls not limlted to, dally warlk
records, quartity documentation, material invoicas and qualily documantation, certificates of
origin, process control records, test results, and inspection records to ansure thal the Project
is completed In cenformance with approved plans and specilications.

15. State shall submil ail claims for facleral-aid participation to FHWA in the normal manner and

complle accurate cost accounting records. Siate shall pay all reimbursable costs of the
Projecl. Agency may request a stalement of cosls-to-date at any time by subimifting & written
request. When the actual total cost of the Project has been computed, State shall furnish
Agancy with an itemized slatement of final costs. Agency shall pay an smaeunt which, when
added 1o =aid advance deposit and federal reimbursement payment, will equal one hundred
{100y percent of the final total actual cost. Any portion of deposits made in excess of the final
total costs of the Project, minus federal refmbursement, shall be released to Agency. The
actual cost of services provided by State will be chaiged lo the Project expendlture account(s)
ant will be included in the total cost of the Project,

STANDARDS

18, Agency and State agree that minimum design standerds on all local agency jurisdictional

17.

18.

roadway or Street projecis on the National Highway System (NHS) and projacle on the non-
NHS shall be the American Associalion of State Highway end Transportation Cfficlals
(AASHTO) standards and be in accordance with Slale's Oregoen Bicycle & Pedestrian Dasign
Guide {current version). State or the consultant shall use either AABHTO's A Policy on
Geometic Design of Highways and Streets (ocurrent version) or State’s Resurfacing,
Restorafion and Rehabilitation (3R} design standards for 3R projacts. Siate or the cansultant
may usa AASHTO for vertical clearance requirements on Agency's jurisdiciional roadways of
streats.

Agency agrees thal if the Project is on the Oregon State Highway System or State-owned
facility, that design standaids shall be in compliance wilh standards specified in the current
ODOT Highway Design Manual and related references. Construction plans for such projects
shall be in confarmance with slandard praclices of State and all specifications shall be in
substantial compliance with the most current Oregon Standard Specifications for Highway
Construction and current Contracl Plans Devetopment Guide,

State and Agency agree that for all projects on the Oregon State Highway Syslem or Stale-
ownad fasiity any design élement that does nol meet ODOT Highway Design Manual design
standards must be justified and documented by means of @ design exception. State and
Agency further agrees that for all projects an the NHS, regardless of funding source; any
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design element that does not meet AASHTO standards must be justified and documented by
means of @ design exception. State shall review any design exceptions on the Orsgon State
Highway System and retaine autharity for their approval. FHWA shall review any design
exceplions for projects subject to Focused Federal Oversight and relains authority for their
appraval,

10, Agency agrees all traffic contiol devices and traffic management plans shall meet the
requirements of the current edition of the Manual on Uniferm Traffic Control Devices and
Oregon Supplement as adopted in Oregon Administrative Rule (OAR) 734-020-0005. Stale or
the consultant shall, on behalf of Agency, obtain the approval of the State Traffic Enginser
prior fo the design and construction of any Iraffic signal, or illumination o be instafled on a
slate highway pursuant lo OAR 734-020-0430.

30, The standard unit of measurement for all aspacts of the Project shall be English Unils. All
Project documents and products shall be in English. This incluces, but is not limited te, rigit
of way, environmental documents, plans and specifications, and utilifies.

PRELININARY & CONSTRUCTION ENGINEERING

21. Praliminary engineering and construction engineering may be perfarmed by either a) Stale,
b) State-approved consultanl, or ¢) certified agency. Engineering work will be monitored by
State or certified agency to ensure conformance with FHWA rules and regulations, Project
plans, specifications and cost estimates shall be performed by either &} State, b) State-
approved consultant or ©) cerlified agency. State shall review and approve Project plans,
specifications and cost estimates. State shall, at project expense, raview, process ant
mpprove, or submil for approval to the federal reguiators, all erwvironmenial stalements,
State shall, offer Agency the opportunity to review end approve Lhe documents prior 1o
advertising for bids.

22, Agency may request State’s two-liered consullant selection process as allowed by OAR 137-
048-0260 to perform architectural, enginesring, photogrammetry, transportation planning,
land surveying and related services (ASE Servicez) as needed for federal-aid transportation
projects. Use of the State's processes is required to ensure federal refmbursement. State will
award and cxecute the contracte. Stata's personal senvices contracting process and resulling
coniract dosument will follow Title 23 CFR part 172, 2 GFR part 1201, ORS 278A.055,
270C.110, 270C.125, OAR 137-048-0130, DAR 137-048-0220{4) and Stale Personal
Services Contracting Procadures es approved by the FHWA. Such personal services
contractis} shall contain & desciistion of he work to be performed, a project achadule, and
the method of payment. No reimbursement shall be made using federal-aid funds for any
cosls incurred by Agency or the consuliant prior to receiving authorization from State to
proceed,

23. The party responsible for performing preliminary engineering for the Project shall, as parl of
its prefiminary engineerng costs, oblein all Project related permils necessary for tha
construction of said Project. Said permits shall include, but are not limited to, access, uiility,
grvironmental, construction, and approach permits, All pre-construction permits will be
obtained prior to adverisemant for construclion.

24, State or certified agency shall prepare construction contract and bidding documents,
advertise for hid proposals, and award all construction conlracts,
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25. Upon Stala's or certified agency's award of a construction contract, Stale or certified agency

26.

shall perform qualily assurance and independent assurance testing In accordance with the
FHWA-approved Quality Assurance Program found in State's Manual of Field Test
Brocedures, process and pay all conlractor progress estimates, check final quantities and
coels, and oversaa and provide intermitlent inspaction services during the congtruction phase
of the Project,

State shall, s a Project expense, assign a liaisen to provide Project monitoring as needed
throughaut all phases of Project activilies (prefiminary engineering, right-of-way acguisition,
and construction). State’s liaison shall process reimbursement for faderal participation costs.

REQUIRED STATEMENT FOR United States Depariment of Transportation (USDOT)
FINANCIAL ASSISTANCE AGREEMENT

27.

By signing the Federal-Aid Agreement to which these Federal Stardard Provisions are
allached, Agency agrees o adopt Staie's DBE Program Plan, available al
hlm'.ffmuw.aragng.qowODDJMmMMM.

Agency shall not discriminate on the basls of race, color, national origin, or sex in the award
and performance of any USDOT-assisted contract or in the administration of iis DBE program
or the requirements of 49 CFR part 26. Agency agrees to take all necessary end reasonable
steps under 49 CFR part 26 to ensure nondiscrimination in the award and administration of
USDOT-assisled contracts, State's DBE program, as required by 40 CFR part 25 and as
approved by USDOT, Is incorporated by reference in this Projact Agreement. implementation
of this program is a legal obligation and failure to carty out its terms shall be treated as a
violation of this Project Agreement. Upon notification to fhe recipient of ite failure to carry oul
its approved program, the USDOT may impose sanclions as provided for under part 26 and
may, in appropriate cases, rafer the mater for enforcement under 18 United States Code
{USC) 1001 andfor the Program Fraud Civil Remedies Act of 1886 (31 USC 3801 8l seq.).

Disadvantaged Business Enterprises (DBE) Obligations

28.

28,

an.

State and Agency agree lo incorporale by referenca the requirements of 49 CFR part 26 and
Siats's DBE Program Plan, ag required by 49 CFR parl 26 and as approved by USDOT, inio
all contrects entered into under this Project Agreement. The following required DSE
assurance shall be included in all contracts:

“The contractor or subconiractor shall not discriminata on the hasis of race, colos,
national orlgin, or sex in the performance of this coniract, The confractor shall carry oul
appiicable requirements of Title 49 CFR parl 26 in the award and administration of
faderal-aid confracts,  Failure by the conlraclor 10 cany oil these reguirements {s o
malerial Broach of this contract, which may rosult It the termination of this conlract or
such other romedy &s Agency deems appropriate, Each subcopiract he conlraclor
signs with a subcontracior musi inchide the assurance in this paragraph (see 49 GFR
26,13(0))."

Stale ant Agency agree lo comply with all applicable chvil rights laws, rules and regulations,
including Title V and Section 504 of the Rehabilitation Acl of 1973, the Americans with
Disabilities Act of 1980 {ADA), end Tilles VI and VIl of the Civit Righls Acl of 1884,

The Parties hereto agree and understand that they will comply with all applicable federal,
state, and local laws, regulations, executive orders and ordinances applicable fo the work
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including, but not limited to, the provisions of GRS 279C.505, 279G 5156, 279G 520, 2780 530
and 279B.270. incorporated hereln by reference and made a part hereof; Title 23 CFR parls
1.41, 140, 635, 710, and 771; Tille 48 CFR parts 24 and 26, 2 CFR 1201 Title 23, USC,
Federal-Aid Highway Act; Tille 41, Chapter 1, USC 51-38, Anti-Kickback Act; Tille 42 USC,
Uniferm Relocalion Assistance and Real Properdy Acquisition Policy Act of 1970, a8
amended, the provisions of the FAPG and FHWA Gonlrac( Administration Cors Curriculur
Participants Manual & Reference Gulde. Stale and Agency agree that FHWA-1273 Required
Coniract Provisions shall be included in all contracts and subcentracts verbatim and not by
reference.

RIGHT OF WAY

31.

32,

33

24,

35,

State and the consultant, if any, agree that right of way activities shall be in accordance with
the Unifarm Relocation Assistance and Real Properly Acguisition Palicies Act of 1970, as
amended, ORS Chapler 36, FAPG, CFR, and the ODOT Right of Way Manual, Title 23 CFR
part 710 and Title 49 GFR part 24. State, at Project expense, shall review all right of way
activities angaged in by Agency ta ensure compliance with all laws and regulations,

State Is responsible for proper acquisition of the necessary right of way and easements for
construction snd maintenance of projects. State or the consultant may perform acquisition of
the necessary right of way and easemenits for construction and maintenance of the Praject in
accordance with the ODOT Right of Way Manual, and with the priar approval from State's
Region Right of Way ofiice.

Regardiess of who acquires or performs any of the right of way activities, a right of way
services agreemaent shall be crealed by Siate’s Region Right of Way office setting forth the
responsibilities and aclivities to be accomplished by each Parly. If the Praject has the
patentlal of needing right of way, to ensure compliance in the event thai right of way is
unexpectedly nesded, a right of way services apreement will ke required.  State, at Project
expensa, shall be responsible for requesting the obligation of project funding from FHWA.
State, at Project expense, shall be responsiblz for coordinaling cartification of the right of way,
and providing oversight and monitoring. Funding authorization requasls for federal right of
way funds must be senl through State's Liaison, who will forward the request fo Slale’s
Region Right of Way office an all projects. Stale or the consuManl must recelve wriltan
authorization to proceed from State’s Right of Way Section prior to beginning right of way
activities. All projects must have right of way certificalion coordinated through State's Region
Right of Way affice to declare compliance and project readiness for construction (even for
projects where no federal funds were used for right of way, bul federal funds were used
clsewhere an a project). Slate's Lizisen shall contact State's Region Righl of Way office for
additional information or clarification en behalf of Agency.

Agency sgrees that if any real properly purchased with federal-sid perticipation I no longer
needed for the originally authorized purpose, the disposifion of such property shall be subject
o applicable rules and regulations, which are in effect at the time of disposilion.
Reimbursement 1o Siate and FHYWA of the required proportionaie shares of the fair markel
velue may be required.

Stale or the consultant shall ensure that afl project right of way monumentation will be
conducted in conformance with ORS 209.155.
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36, Stale and Agency grants each other autharlly o enter onto (e others right of way for the
performance of non-construction activities such as surveying and inspection of the Project.

RAILRDADS

37, Slate or Agency shall follow State sstablished policy and procedures when impacis ocour on
railroad property. The policy and procedures are gvaileble through the State's Liaigon, who
vill contact State’s Railroad Liaison on behalf of Agency. Only those costs allowable under
Tile 23 GFR part 140 subpart |, and Title 23 part 646 subpart B shall ba Inchuded in fhe fotal
Project coste; all ofher costs associalad with rallroad work will be at the sole expense of
Agency, or olhers. Agency may request State, In writing and, al Project expange, to provide
railroad coordination and negotiations through the State's Ulility & Railroad Liaisan on behalf
of Agency. Howsver, State is under no oblig ation to agrae to perform said duties.

UTIUTIES

38, State, the consultanl, or Agency shall follow State established stalules, policles and
procedures when impacts occur to privately o publicly-owned uliities. Palicy, procedures and
forms are available through the State Utility Lialson or Slate's Lisisan. State, the consultant
or Agency shall provide copies of all signed utility notifications, agreements and Ulility
Cerlification 1o the State Utiity & Railroad Lisison. Only thase utility relocations, which are
eligitie for reimbursement uner the FAPG, Title 23 CFR part 846 subparts A and B, shall be
included in the tolal Project coats; all other utility relocations shall be at the sole expense of
Agency, or others. Agency may send a writtén request to State, at Project expense, 10
arrange for ulility relocations/adjustments lying within Agency jurisdiction. This request must
be submitted no later than twenty-one (21) weeite prior lo bid let date.  Agency shafl no
parform any ulility work on slate highway right of way without first receiving written
authorization from State.

GRADE CHANGE LIABILITY

30, Agency, if a County, acknowledges the effect and scape of ORS 105,755 and agrees hal all
acis necessary to complete construction of the Project which may alter or change the grade of
existing county roads are belng accomplished at the direct requast of the County.

40, Agency, if & City, hereby sccepls respongibility for all claims for damages from grade
changos. Appraval of plans by State shall not subject State to liability under ORS 105,760 for
change of grads.

41. Agency, If a City, by execttion of the Project Agraement, glves its consent as required by
ORS 273.030(2) to any and all changes of grade within the City limits, and gives its consent
as required by ORS 373.050{1) to any and all closure of sireels intersecting the highway. if
any there be in conneclion with or arising out of lhe Project covered by the Project
Agresment,

MAINTENANCE RESPONSIBILITIES

42. Agency shall, at ils own expense, maintain operate, antl provide power as needsd upon
Project completion al & minimum level that is canslstent with nomnal depreciation andfor
service demand and throughout the useful life of the Project. The useful life of the Project is
defined in the Special Provisions. State may conduct pariodic inspections during the life of
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the Project to verify that the Project is properly maintained and continues to serve the purpose
for which federal funds were provided, Maintenance and power responsibilities shall survive
any termination of the Project Agreemeant. In the event the Project will include or affect 2 stale
highway, 1his provision does not address maintenance of thal state highway.,

CONTRIBUTION

43. If any third party makes any claim or brings any action, suit or proceeding alleging a tort as

e,

45

now or hereafter defined in ORS 30.260 {"Third Party Claim") agains! Slate or Agency with
reapect to which the other Parly may have llability, the notified Party must promptly nofify the
other Party in writing of the Third Parly Claim and deliver to the other Parly a copy of the
claim, process, and all legal pleadings with respect to the Third Party Claim, Each Parly is
entitled to parlicipate in the defense of a Third Party Claim, and to defend a Third Party Claim
with counsel of its own choosing. Receipl by a Parly of the notice and copies required in this
paragraph and meaningful opportunity for (e Parly to pariicipate in the investigation, defense
and settlement of the Third Parly Clalm with counsel of jls own choosing are conditions
precedent to that Party’s lizability with respect to the Third Party Claim.

With respect lo a Third Parly Glaim for which State is joinily liable with Ageney (or would ba If
joined in the Third Party Claim), State shall confribute to the amount of expenses (including
aftorneys' fees), judgments, fines and amounts paid in setliement actually and reasonably
incurred and paid or payable by Agency in such proporfion as is appropriate to reflect the
relative fault of State on the one hand and of Agency on the other hand in connection with the
avents which resuited in such expenses, judgments, fines or selliement amounts, as well as
any other relevant equitable considerations. The relative fault of State on the one hand and of
Agency on the olher hand shall be determined by reference 1o, among other ihings, the
Partias' rafaiive intent, knowledge, access o information and opportunity te correct or prevent
the cirsumstances sasulling in such expenses, judgments, fines or seflement amounts.
State's contribution amount in any Instance is capped to the same extent il would have been
capped under Oregan law, including the Oregen Tort Claims Act, ORS 30.2€0 to 30.300, if

State had sole liability in the proceeding.

With respect to & Third Party Claim for which Agency is jointly liable with State {or would be if
joined in tha Third Parly Claim), Agancy shall contribute to the amount of expenses (incuding
altorneys' fees), judgments, fines and amounts paid in setllement actually and reasonably
incurrad and paid or payable by State in such preporlion as is appropriale to reflect the
ralative fault of Agency on the one hand and of State on the other hand in connection with the
events which resulted in such expenses, judgments, fines or setlement amounts, as well as
any other relevant equitable considerations. The relative faull of Agency on the one hand and
of Slate on the other hand shall be delermined by reference to, among other things, the
Parties' refative intent, knowledge, access to information and opportunity to comect or prevent
the eircumstances resulting in such expenses, judgments, fines or seiflement amounts.
Apency's contribution amount in any instance is capped to the same extent it would have
been capped under Oregon law, including the Oregon Tort Claims Acl, ORS 30.260 to
30,300, i it had sole liability in the proceeding.

ALTERNATIVE DISPUTE RESOLUTION

46. The Parties shall atlempt in good faith to reselve any dispute arising out of this Project

Agreement. In addition, the Parlies may agree to utilize a jointly selected medietor or
arbitrator {for non-binding arbitration) to resolva the dispute shor of [itigation.
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WORKERS' COMPENSATION COVERAGE

47. All employers, including Agency, thal employ subject warkers who work under this Praject
Agreement In the State of Oregon shall comply with ORS A56.017 and provide the required
Workers' Compensalion coverage unless such employers are exempt under ORS 656,126
Ernployers Liabllity Insurance with coverage limits of nat less than five hundred thousand
{$500,000) must be included. Slate and Agency shall ensure that each of its contraciors
corpplias with these requirements.

LOBBYING RESTRICTIONS - pursuant to Form FHWA-1273, Required Gontract Provisions
48. Agency certifies by signing the Project Agreameant hat:

a) Mo federal appropriated funds have been paid or will be paid, by er on behalf
of the undersigned, lo any parson far influencing or allempting to influznce an
officer or employee of any federal agency, a Member of Congress, an officer or
employee of Congress, or an employes of @ Member of Congress in
comnection with the awarding of any federal contract, the making of any federal
grant, the making of any federal loan, the entering inmo of any cooperative
agreament, and the exlension, continualion, renewal, amandment, of
modification of any federai contract, grent, lean, or cooperative agresment.

by I any finds ofher than federal appropriated funds have been paid or will be
paid to any person for influencing or attempting to influance an officer or
employse of any federal agency, & Member of Congress, an officer or
employee of Congress, or an amployee of a Member of Congress in
conneotion with this faderal contragt, grant, lean, or cooperative agreement.
the undersigned shall complete and submit Standard Form-LLL, “Disclosure
Form to Report Lobbying," in accordsnce with its instructions.

) The undersigned shall raquire that the language of this cerlification tbe included
in the oward documents for all subawards al all tisrs (including subgrants, and
contracts and subconlracls under grants, subgrants, loans, and cooperalive
agreaments) which exceed one hundred thousand dollars ($100,000), and that
all such subracipients shall cerlify and disclose accordingly,

d)y This cenifleation is 2 materlal representation of fact upon which reliance Was
placed when this transaction was mads or entered into. Submission of this
cerification is a prerequisite for making or entering Into this transaction
imposed by Title 31, USG Section 1352

e} Any person wha fails fo flle the required certification shall be subject to a chvil
penally of not Jess than ten thousand dallars (510,000} and not more {han one
hundred thousand dollarg ($100,000) for each such failure,
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